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July 29, 2016
Ms. Cynthia Giles, Assistant Administrator

Oiﬁs«.e of Enforcoment ;and Complhiance Assurance

ULS. Environmental Protection Agency (Mail Code 2201A)

1200 Pennsylvania Ave, WW

Washington, DC 20460

Re:  Request For A Meeting To Discuss Inconsistent Compliance
For Thermal Desorstion Units That Process Hezardous Wasie

Diear 8s. Gales:

The Environmental Technology Couneil, the trade association for the hazardous waste
management industry, requests a meeting to discuss inconsistent enforcement and compliance
policies being applied by different EPA regional offices to so-called Thermal Desorption Units
(TDUs) that are used 1o thermally destroy hazardous wastes. Due to the sigmficance of this
matter, a meeting is requested at your earliest opportunity so that we can discuss measures (o
better insure enforcement consistency for the bazardous waste industry.

Who we are

The Environmental Technology Council (ETC) is a national trade association whose mission {8 “to
promote the protection of public health and the environment through the adoption of
environmentally sound procedures and technologies for recyeling and detoxifving industrial
wastes and by-products and properly managing and disposing of wastes and waste residues.” See
www.ere,org. Consistent with this mission, ETC members have a substantial interest in insuring
consistency on how environmental compliance requirements are applied within our industry.

Why we've contacted yvou

ETC understands that the Office of Enforcement and Compliance Assurance (OECA)Y will
address pollution p*obiema that impact American conununities through vigorous civil and
criminai enforcement that targets the most serious water, air and chemical hazards. As partof
this mission, OECA works to advance envivonmental justice by protecting communilics most
vulnerable to poliution. Due to the human health risks and environmental justice concerns of
burning hazardous wastes in TDUs without a permit under the Resource Conservation and
Recovery Act (RCRA)Y, ETC believes that OECA should be bricfed on the serious matter.

ED_002427A_00000162-00001



Vnited States Environmental Protection Spesy

BE: Reguest for a Manting ~ Ineansistent Complisnce Policies Tor Hazardous Waste Processing TDUs
July 29, e

Page 2 of §

Who this matter concerns

Tradebe Treatment and Recveling, LLC O Tradebe™), located at 4343 Kennedy Avenue, East
Chicago, Indiana, owns and operates two TDUs that process significant vohimes of hazardous
waste. Tradebe’s overall operations include hazardous waste fuel blending, lab pack depacking
and bulking, tank storage and treatment, and container storage, all of which are subject to RCRA
Permit USEPA ID # IND 000646543, Ho ever, the two TDUs for thennally destroying
hazardous wastes are allegedly “exempted” from the mmpam s RORA permut, Tradehe uses the
TDUs to treat an extensive list of hazardous wastes such as “paint waste, solvent soaked rags,
resins, polymers, plastics, production debris, and discarded commercial chemicals” as adwri;xw
in their own sales brochure {Attachment A hereto), As EPA is aware, the term “treatment”
broadiy defined in RCRA to include “any method, technigue, or process” that is designed iu
change “the physical, chemical, or biological character or composition of any hazardous waste,”
The Tradebe TDUs are engaged in thermal destruction of a significant portion of the hazardous
waste feed to those units in addition to desorbing some organic compounds for recovery, By
statute and regulation, any “person owning or operating an existing facility ... for the treatment,
storage, or disposal of hazardous waste’ must have a permit issued under RCRA. 40 CFR. §
270.1(b).

Tradebe’s TDUs have a combined total maximum throughput rate of 78,000 tons of hazardous
waste per year, which is comparable to a large, conmmmercial RCRA-permitted incinerator,

Inconsistent enforcement between EPA Region 5 and other EPA regional offices

EPA Region 5 has not required Tradebe to include the TDUs within the company’s current
RORA permit and has not taken any enforcement action with respect o the ongoing thermal
destruction of hazardous wastes in those units. In contrast, in 2008 EPA Region 6 pursued an
enforcement action against Rinece Chemical Industries in Benton, Arkansag, for thermal
destruction of hazardous wastes in a TDU without 2 RCRA permit. The Federal district court
agreed with Region 6 and ordered Rineco to obtain a RURA permit or cease its TDU operations.
United States v. Rineco Chemical Industries, Ing., 2009 WL 801608 (E.D. Ark. 2009
{Attachment B). Likewise, EPA Region 6 entered into a Consent Agreement and Final Order
with US Ecology Texas, Inc. and TD*X Associates L.P. to require a RCRA permit for thermal
destruction of hazardous wastes in a TDUL i'}ttpa,»,»uwzmc epa.gov/OA/RHC/EPAAdmIn.nal
Filings/ 77636784 A1 SFATCCRS2STEDS001 BBF43/3File/usecology2 pdf. Recently, EPA Region
& submitied comments on a deaft RCRA permit for twe TDUs to be operated by Chemical Waste
Management in Carlyss, Louisiana, confinming that the RCRA permit should include controls
similar to a hazardous waste incinerator {Attachment O}

The positions of EPA Region 5 and EPA Region b with rospeet to RORA permits and
enforcement for TDUs that thermally destroy hazerdeus wasies means that human health and
environmental protection depends on the region where a T s located, not on consistent ERFA
enfbreement and commphance. The conflicting positions of EFA Region 3 and Region 6 also
creste an unlevel regulatory program for the hazardous waste industry.
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Thermal destruction of hazardous waste in TDUs

There can be no doubt that the Tradebe TDUs are engaged in the thermal destruction of 2
significant portion of the hazardous waste feed, even if they are also engaged in some recovery
of Hguid organics through desorption. The fact that the TDUs are used to recover organics does
not exempt the thermal destruction of hazardous wastes from RCRA requirements. Thermal
destruction 18 demonstrated by the Hollowing:

1. A mass balance of the hazardous wastes fed 1o the Tradebe TDUs compared 1o the recovered
organies. metal, and other residuals, reveals that a significant volume of waste feed is
thermally disposed. The court in .8 v Bireco used this mass balance fest to determine that
Rineco's TDU was engaged in unregulated thermal destruction in violation of RCRA. The
court used Rineco's own documentation to show that a substantial percentage of waste fed to
the unit “was unaccounted for, i.¢., disposed of, burned, or incinerated in the treatment
process”, 2009 WL 801608 at 9. Per Tradebe’s own advertising brochure {Attachment A),
Tradebe processes 36,000 tons of hazardous waste per year in the TDUs and recovers only
7.000 tons of serap metal and 10,200 tons of solvent, Even acecunting for an estimated
10,000 tons of other residuals, primarily water and char, only 27,000 tons of hazardous waste
feed can be accounted for on a mass balance basis, That means that ot least 9,000 tons of
hazardous waste, or 25% of the waste feed, is thenmally destroved in the TDUs per year
without a RCRA permit.

[

There are no contrels on the hazardous wastes that are Ted to the TDU s, and the feed 13 not
restricted 1o wastes with recoverable hvdrocarhons. According to Tradebe, the TDUs can
accept a broad range of hazardous wastes including paint waste, rags, resing, polymers,
plastics, production debris, and discarded commercial chemicals. Many other types of
hazardous wastes are available on-site and no permit or other restrictions apply to the waste
feed, It isessential for a RCRA-regulated thermal treatment facility to restrict the
compuosition of the feed so that emissions of hazardous chemical compounds do not exceed
preseribed emission imits. A RCRA pernmit is required so that appropriate foed limits can be
established for the TDUs. This is particularly important because, while some of these wastes
may vield organies for recovery, the remaining waste materials are thermally destroyed 1o the
TDUs heated rotating drumns, while non-condensable gases are burned in flares that are an
integral part of the dispesal operation.

tad

There arg o gperating pararmeter Himits on temperaturg, oxvgen or other conditions 1o assure
that emissions are controlled. Tradebe claims that the TDUs are operated tn an “anasrobic
atmosphere,” but there are no permit limits or other restrictions on oxygen concentration and
no public menitoring reports. EPA has stated 1o technical papers that oxygen levels in
thermal degorption units must be maintained at less than 2 percent to Hmit combustion How
to fvaluate Afternative Cleanup Techuologies for Undergvound Stovage Tank Sites. Chaprer
Vi: Low-Temperatyre Thermal Desorprion (EPA S10-B-95-007). Only through the
engineering review and comprehensive perfoomance testing that are part of a RCRA permit
can appropriate operating parameter limits {OPLs) be established for the TDUs o assiwge

3
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continuing compliance with emission limits,. Currently no permit limits or other regulatory
controls address these parameters.

4. The fact that the TDUs produce a large volume of char demonstrates that RCR A-regulated
thermal destruction is vcourring. EPA asserted in the Rineco case, and the court agreed, that
the fact that the Rineco TDU produced a residual char for disposal "indicates that the
destruction of orgamic materials takes place™ US v fincco, 2000 WL 801608 at 8.
Likewisc, the Tradsbe TDUs produce a 5uhq,mma} olume of char, which alone 1= conclusive
evidence that thermal destruction of hazardous wastes is ocowrring. According (o a stale
inspection report, Tradebe generates approximately 16 o 13 rollofls of char from the TDUs
per week depending upon operations. 1DEM Inspection Report (Jan, 7, 2016}, IDEM Doc. #
80205392, The char iself must be classified as a hazardous waste under EPA’s derived-from
ruie because it 1s generated from the treatment and disposal of listed hazardous wastes. 40
CFR §261.3¢c). Thercfore, the char must meet the treatrment standards in 40 CFR Part 268

“&pimdbm to the hazardous wastes that are thermally destroyed in the TDUs prior to land
disposal in a RCRA-permitted landill. Based upon information and belief, Tradebe dispose

of char at landfills without meeting the treatment standards and land disposal prohibitions of
RORA.

5. The TDUs vent non-condensed hazardous waste pases o Hares for combustion as an infesral
part of their operation, classifving the entire unit a3 RCRA-reeulated thermal treatment. A
significant portion of the gas stream from processing hazardous wastes in the TDUs is not
recovered, but instead g directed ag a non-condensed gas to flares where 1t is burned. The
Hares are enclosed devices that use “controlled Pame combustion” to éeaimy organics and
therefore are engaged in incineration. The Tradebe TDUs are fim g, d to intentionally drive
voiatile gases off the hazardous waste and then use the flares as 4 ﬁcmm rart of the
process 1o combust those gases which are non-condensable 1513 15 differ cm from othe

units {g.g., tanks) that use {lares to contrel gases which are mc;dum_i and not de}zbemmy
formed as a primpary element of thelr oper ahom. The court in U8 v Rineco found that
venting of vapor/inerts (o a similar TDU constituted “burning and incineration” in violation
of RCRA. 2000 WL 801608 at & No smission lumits for hazardous air poliutants, such as
dioxin/furana, hydrochlorie acid, mercury and other Bisted toxic metals apply to the Tradebe
TDUs flare emissions. In fact, Tradebe's Title V Permit only requires that the flares achieve
a destruction and removal efficiency (DRE) of 98 percent. RURA regulations, on the other
hand, require that the ingineration of hazardous wastes achieve g DRE of 99.99%, 40 CFR §
264.343(a) 1), Thus, the Tradebe TDUs may emit hazardous air pollutants at an amonnt
more than two orders of magnitude greater than regulatory standards and a RCRA permit
would allow,

Based on all the foregoing, Tradebe is engaged in the RCRA-regulated thermal destruction of
hazardous wastes in the TDUs, and the land disposal of residual char that is a derived-from
hazardous waste, in violation of the permitting requirciments, alr emission standards, and
regulatory conditions of RCRA.
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Tradebe’s TDUs do not qualify for the “reeveling process” exemption

Contrary to Tradebe's customer brochures, the TDUs do not gqualily for the exermnption from
RCRA regulations as a “reeveling process” under 40 CER § 261 6ci{1). Firsi, even assuming
the exemptlion was available for the recovery of organics, the exemption cannot extend to the
aspect of the TDU operation that involves the thermal destruction of hazardous wastes. Some
recovery of arganics does not mean that the substantial treatiment and thermal destruction of
hazardous wastes in the TDUs is exempt from RCRA permit requirements.

This is exactly what the court ruled in the Qmu‘o case. The court found that the Rineco TDU did
not qualify for the recveling exemption in § 261 6{c)(1) “hecause substantial hazardous wastes
that are treated in the Lunit] are destroved i:zy thermal treatment and net recveled in the funit].”
2009 WL 801608 at 8. The court cited EPA's own explanation in o regulatory preamble:

[ Wle wish to clartfy that matertals being burned in... thermal treatiment devices. .
are considered to be abandoned by being burned or incinerated under
§261.2{a)(1){i1), whether or not encrgy or material recovery also oceurs.... Inour
view, any such burning ... Is waste destruction subject to regulation mthu under
Subpart O of Part 204 or Submart O and P of Part 265, I encrgy or maternial
recovery oceurs, iis ancillary to the purpose of the unit — to destroy wastes by
wgans of thermal treatment - and so does not alter the regulatory status of the
device or the activity [2009 WL 801608 at 8, quoting 48 Fed. Reg. 14472, 14484
(1583 (internal quotes omitted],

Ak deseribed above, al least 25 percent of the hazardous waste feed to the Tradebe TDUs
15 disposed by thenmal treatment, and “any such buming” is RCEA-resulated thermal
treatment that does not qualify for the § 261 6(c)] }mcmpmr

Second, a major part of Tradebe’s business is the blending and processing of hazardous

wastes into fuels for burning in cement kilns, Tradebe itself admits that the oil, char, and other
residuals from the TDUs are directed into their fuel blending operations, For example, Tradebe’s
brochures states: “After processing [in the TDUs], a portion of the vesidual material can be
beneficially used in energy recovery.” Tradebe Brochure, Attachiment D, p.2. However, EPA g
regulations are clear that bazardous wastes are not subject to the recyeling mcmmwu but are
ropulated under RCRA permit requirements when “bumed for energy recovery in boilers and
industrial furnaces [BIFs]” 40 CFR §261.6{2)(2). Because Tradebe processes hazardous wastes
in the TDUs and then uses the residuals to produce fuels that are “burned for energy recovery ' in
cement kilng, the exemption from RCRA permitting for recyeling operations is not available

This was another major helding in the Rineco case. The cowrt carefully analyzed the regulatory
lanpuage i § 26 1.6, finding that “recyelable materials, Le., hazardous wastes burned for energy
recovery in BIFs” are not subjeet to the recycling process exemption, “but istead are regulated
under Subparts C through H of Part 266.7 2009 WL 801608 at 6. Under Subpart H, "lolwners
and operators of facilitios that store or treal hazardous waste that is burmed in o boller or
industrial furnace are subject to the applicable provisions of Sections 264, 265, and 270 of this
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z"eguiazizm ! }c’z’ T he Subpm 'E-{ reg ulaiifm*: p:‘@?ida that “[tihese standards apply to storage and
reatment facilities operated by intenmediaries
i&pmw:,&m, himdﬁm c_imiz*zm;mrsﬁ L,ta,,,) E;Lﬁmmn the generator and the burner,” /d. (emphasis
added).

Just like Rinego, Tradebe 8 an intenmediary fuel blender that treats hazardous wastes in the
THUs that am then blended and burned for energy recovery in BiFs. Therefore, the exemption
set forth in §261.6{c){ 1) for recveling processes is inapplicable to Tradebe,

As the court ruled in the Rineco case, a comtrary ruling would mean:

{Alny hazardous waste treatment unit that processed an incidental amount of
recovered material that is not bumed for energy recovery would qualify for the
recycling exemption. Such an interpretation is contrary to the regulations and
RCRA’s purpese (o ensure the proper treatment, storage and disposal of
hazardous waste so as to mininize the present and future threat to luman bealth
and the environment” 2009 WL 801608 at 8.

EPA Region 6 Determination Letter

The Rineco case resulted from an enforcement action taken by EPA Region 6. In addition, EPA
Region 6 recently issued a letter of clarification on May 2, 2018, regarding the hazardous waste
regulatory standards for TDUs installed at RCRA treatiment, storage and disposal facilities
{TSDFs} { Attachment E). This letter stutes in part:

If a TDU combusts all or 1 portion of the vent gas, combustion of the T?}U el
gas from RCRA bazardous waste oy recyelable materials (40 CER. §261 60201}
1s considered thermal i z,,-{:ztmfmi that is regulated by ROBA. The material being
treated {oil-bearing harardous waste) is already a hazardous waste, Heating

hazardous wastes (0 a gascous state is subject to regulation under RURA as
treatment of hazardous waste, and thermal treatment afler a material becomes a
hazardous waste is fully rﬂeg;;zimszd uz’;ds:z" LCRA. 54 Fed. Reg. 50968, 50973
{December 11, 1989). Thus, thenma! treatment of the vent gas requires a RCRA
permit.

{f the vent gas is combusted in the combustion chamber of the TDU, then g permit
under 40 O F R, Part 264, Bul “;ﬁan () is required, because the TOU would mect the
definition of incinerator in 40 C.F R, §260.10 {an enclosed device that uses
controlled flame conmbustion). Ef on the other hand, the vent gas is vented to and
combusted in a thermal oxidizing unit (TOLD, the permitting duth&ztjy may be
ahle to permit the entirs unit (TDU and TOUS as 2 nuscellancous unit undey 40

(. F.R. Part 264, Subpart X. A RCRA permit would be required even if the
facility is operating as a RCRA exempt recyeling activity under 40 CFR.

261 63y, I the pennitting authority degides o issue 2 40 CER. Part
264, Subpart X permit, the pormutting authornity is required to include in the
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permit requirements from 40 C F.R. Part 264, Subparts [ through O, AA, BB, an
CC,40 CF R Part 270 40 CFR. Part 63, %ubpaﬁ EEE, and 40 CER. Part w&

that are appropriate for the miscellanecus unit being permitied as reguired in 40
CFR.8264.601.

In short, the Region 6 lettor clearly states that TDUs which are combusting all or a portion of the
TDU vent gas are required fo obiain a RCRA pormit f@z.‘ such treatment units, and they are
reguired to comply wéih the HWC M AT in addition to other standards,

Previous efforts to obtain EPA review and action

This letter i3 not the first attempt that we have made to prompt EPA into enacting a consistent
compliance policy towards TDUs like the Tradehe units, In 2006, ETC submitted letters o the
Indiana Department of Environmental Management (IDEM) and EPA Region 5 objecting to the
apparent RCRE A-exempt recycling status of the initial TDU at the Tradebe facility (then operated
by Pollution Control Indusirvies, Tradebe s predecessor corporation). In 2010, ETC again
submitted 2 letter 1o EPA Region 5 secking a determination on PCUs claim that the TDU was an
exempt unit. During 2014, ETC leared that Tradebe was installing a second TDU and in 2015
ETC submitted adverse comments to Region 5 and [DEM on thelr draft air pennit modification
which would allow the new TDU to operate. 1DEM issued a final air permit modification
approval 1o Tradebe, {gnoring ETCs comments, and Region 5 issued (s decision in support of
IDEMs approval, Consequently, on June 12, 2015, ETC filed a Clean Alr Act petition under 40
CFR § 70.8 with Region 5, obj s..mmL 1o the issuance of the air permit moedification to Tradebe
To date, more than a year later, EPA Region 5 has oot responded to the ETC petition.

Matiee of intent to file 2 RCRA Citizen Suit

Afte' greater than 10 vears, ETC is now running out of options o encourage Region 5 to regulate
the Tradebe TDUs in a manner consistent with other hazardous waste processing TDUs (i.e.
insure they are RCRA permitted and comply with the HWC MACT standards). A legal Qp:_mn
that ETC has considered 13 to submit a citizen suit potice letter under RCRA, 42 US.C §
6972{a}, of intent to file suit against the Administrator for failure to perform her non
discretionary duties and against Tradebe for violation of the reguivermnent to obtain a Ri-‘ﬁr‘a
permit for treatment and disposal of hazardous wastes inits TDUs, Last year the Hoosier
Environmental Council di?i’ }, an environmental group in Indiana, conducted the first
comprehensive assessment of environmental justice in the East Chivago, Indiana, region uh ere
the Tradebe facility iz located, wcw‘mltmg that the commmunity has “long suffered a hugel
disproportionate share of Indiana’s pollution burden”™ Assessment of Environmental Jm{m
Needs in Northern Lake County Conmunities, http//www hecweb.org/wp-

content/uploads/ 201004 HEC-Assessment-of~El-Needs-in-Northern- LaE\c County-
Communities-FINAL-REPORTZ.pdf, at p. 6. If the Tradebe TDUs were required 1o obtain a
ROCRA permit, the East Chicago communily would have an opportunity for t‘wn environmental
justice concerns to be taken into account pursuant to EPA’s published guidance on consideration
of environmmental hustice in permitting,

i
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Inan arw,npt to avoid the need to pursue a RCRA citizen suit, ETC is now reguesting a meeting
with vou and your senior staff a5 2 final measure in the hopes of trying to inttiate concrete
actions that would bring Tradebe into the same permitiing and regulatory compliance protocols
that other commercial TDUs must mest,

in vonclusion, | intend to follow-up with you to set up the requested meeting so that we can
discuss actions that will resolve our concerns, while enswring s consistent compliance policy by
EPA with regards (o hazardous waste TDUs.

Respectiull “ﬁ; submitted,

Dhavid Case

Executive Director and General Counsel
Ervironmerntal Technology Council
1112 16" Street, NJW.. Suite 420
Washington, DC 20 (136

(202} 783-0870 ext. 201

Ematl: dease@ete.org
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(L5, . Rinecs Chemissl industries, Ing., Not Reporied in F.Supp.2d (2008}

Attachment B

008 WL 801608

zo0q WL Bo16o8
Ondy the Westlaw ciintion is currently svailable,
United States District Coust,
E 0. Arkansas,
Yestern Divigion.

UNITED BTATES of Ameries, Plaindf,

%

BINECO CHEMICAL
INDUSTRIES, INC,, Defondant,

Mo, q:ovevoniifiy SWW.

|
Karch 4, 2000,

West KeySummary

i Esvironmental Lyw

= Permils, Liconses, snd Ap pmmls

in mcycim mmdi% tmtt Cotaing imxan*r\m
waste matonals was not L’igkbt fur the
recyeling process exempdion and the feciliy

was, therefore, operating in vislation of

the Resource Conservation amd Recovery
Aot (CRCRA™Y by Bis failure o obain the
required permil. The faciity srgued that
hecuuse the mteriad B oreoycled was metal
ang the metal was nover burted for energy
recovery that the regulation did not apply.
However, a substantial percentage of o and
char resulting Gom the metal rechunation

o

process was blended imdo hazwdous wasle
derived el (CHWDF?) and
sl fndustrin! furnaces (BIF) whore 1t was

agld to beiler

brned Tor energy reepvery, Thus, the Dcility
was considered an intermediary Tugl blender
that was sublect to the permit requirements
of the RURA. Solid Waste Disposal Act,
& 300560y, 42 US.CAa. § 8923y A“CFC
Regulation No, 23 32‘@3‘& {ayand (g), 2704

{ages that oite this headnote

Attorneys and Law Firms

Richard Gladstein, Ronald §. Tenpas, Anite B, Scoty,
U5 Department of Justice, Bnvironmental Enforcsment,
Washingion, DC, Terry Syken, S Eoviranmental
Proteciion Agency, Dalkis, T, for Plaintil,

Heather M. Corken, Jelfrey D Palmer, Fulbright &
Yaworskl, Houston, TX, Kevin &, Crass, Friday, Eldredge
& Clark, LLP. Little Rock, AR, for Defendant,

MEMORANDUM AND ORDER
SUSAN WEBBER WRIGHT, Distrit Judge,

*1 The United States of America brings this oivil action
against Rineso Chemical Industries, Ine, (“Rincco™)
under the Resourcs Conservation and Recovery Ac
CRORATY, 43 US.CL 88 880 e seg . The United Siates
seeks infunctive relief aad civil penaltize against Rinsco for
viplations of RURA Sections 3005{(x) and 3010, 42 W 5.C,
5 6928y and 6930, and Arkassas Pollution Control
and Beology Commission (CAPCECT Regulation No, 23,
witich incorporates fedoral regulations approved by the
Eavirgnnental Protection Agency (EPAT) parsuand (o
RORA that are part of the mduaiiy-J-%nfcrca;ﬁ)%i: Siate
hurardpus wasie program reluting o the geperation,

transportation, treatment, siorage, handling, and disposad
of hazardous wasie,

Wow before the Court are cross-rotions of the parties for
sunumary judgment {doc. #'s 13, 40 1o which responises
g Teplies have been filed. The Court held 2 hearing on
these motions at the reguest of Rinece on Seplomber 4,
260%, and the matter is now ripe for deciston, For the
reasons that follow, the Court grans the United Stares’

moiion far strpmary judgment [doc, # 401 and denies

. _ . . 3
Rineco's motion for summmary judgment {doc. # 131

A

RORA 5 4 comprehensive environmental stuiute thel
governs the treatment. storage, and disposal of solid
waste, Meghviy v KFC Wertern, Ine, 316 115479 48R3,
U6 8.0 1251, 134 LB 21 119968y {citation omilted).

A i
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ZHOE W EEGE

ROCRAS primary
hazardons

PUTpOES
wasle and o

sration of
the proper trealment,

13 to reduce the ge
Ersure
storage, and disposal of that waste which is nonetheless

generated ¥ 'so as te minimize the pressatl and fnlure

3

threat o humgn bealth and the snvironment,” ¥ ¥
{quoting 42 U .5.C, § 890Xby.

ROBAS Sabitle €, 42 UR.C 58 6022
s “oradie-to-grave” regulatory swstem for the trentment
storage and disposal of hazardous wastes. Cemennt
Kiln Recveling Cowlition v, EF.4., 493 F.3g 207, 21
{CADC2007) {itations and intornal guotation muarks
omitied). This svstem operates through o combination
of mational standards established by B

e weg., establishes

EPA regulativns,
and & permit program in which persinting authoritics.
cither EPA or states that have hazardous waste programs
authorized by EP4-apply thoss nalional standsrds to
pactivular faeilities, 4

Permits wre genwerally requirsd under RCRA for any
facility that engages in the resment, stors
of haza United Swarws v
Flhupp.2d 988 998 {E.D . Wash 20081, Section 308500
of RORA, 4" L.5.C 8 8925, establ é&;im‘ a4 cuse-lye
2use pormit ng pravess. Cement Kile Recyeling Coolition,
493 F.3d gt 21112, Scotion 30D3{a) directs EPA& 10
By mﬂg:av‘ mg&l‘%t ons reguiring cach person ewning or
sperating an existing Taellity that engages in the treatment,
storRge,

ge, or dispossl

r‘d,au‘; wagte, Maning, 434

or disposal of hazardous waste, or planning to
construct o new facility that engnges in the ireatmund,
stovage, or disposad of hazardous waste 1o have 1 permit
prarsuant o this section, fd at 212 {(gueting 42 US.C 8
G3230aY). Pursuant o Sectlon 3003a), EPA promulgaied
regulation 40 CF R, § 230.0{b) which provides tha:
“falix moaths afler the inftgal promulgation of the pant
261 repulatipns Hdentification and Listing of Hazardous
Wastel treatment, Storage, or dispossl of hazardous waste
by any person who has not applied for or received a
RCEA permit s prohibited.” See wlve Lnitod Stwier »
Fower, & FL3G 733, 730 th S 1993 01 is Dundamental
that an entity which perfonms 1 hazardous waste z’;ctivit’s*
a permit is required ouder BCRA may no
legally perform that agtivity unless 8 bas a permit i@r the
refevant selivily "}

for which

2 As indigated  previously,
ISk, EPA mway

administer and enforee its own hazardous waste program,

pursiant o RCRA
authorize 2

subseciion siafe 10

aniong as the state program is equivalent to and eonsistent

with EPA's propram and provides sdeguate somplance
and enforcement measures, 42 US.C, & 8826(k), When
a sigte obtains such zml}‘ac»:'i;aatmm he state hazardous
wasie program operates Min Hou” of the fedeca! progrim.

Feb

The State of Arkansas received (nal
anforee 43 hozardous wast
40 CUFR, & 3722001
of BEnvironmental szu

sulhorization
eprogram on January 25, 1985
o & ‘

* The Arkansas Departoent
v {CADEQT) is the state agency
responsible for carrying out this anthority in

x

e Btate of Arkunsis ™ Dwing the tme Arkansas has
Yeen authorized to administer the RURA hazardous waste

rimarity

program, {acilities i that state have been regulated vnder
the provisions of APCED Regulation Wa, 23, which
has adopted and incorporated verbatim from the federy)

RCRA 1'%111&129:33,4

cepite having authorized 2 siale o act, EPA frequently
ﬁias s own enforcoment agtions sgainst e‘uwr,mm
envirgmmenial viokators, aven afier the commencement of
# stpte-initated enforcement action {8 process known as
overfitng), Hevmar Tnds., fnel v Browner, 191 F.3d 854,
498 (Sth Cirl%99) * Before inttiating any such action,
howevar, RCR;& r‘cquims that BEPA give the suthorized
state prior notize. RURA Beotion 3008(i{(2), 42 ULS.C0§
FUIRRWTY,

B

Rineco owng andg i‘}i‘}i‘:i' nies o facility in Bonton, Arkansas

that bs engaged in th 3&&‘&1‘.;@& treabment, and storsge
single-site
hazardous waste fuel Blending Tacility in the United States

of hazardous waste, T"msﬁc@ g the largest

ex of listed and
characteristic mhu phase and 1‘-qmd phzmr hazardous
wastes at is

and reeives more than 00 diffvrent ty

facility frov w large number of generaters of

#
bagardons wasie.

Riveco apphed for and oblained o ponsil (o operdie

huzardous waste managemnend eility 3t iis Benton
faclliity, RORA Pormit Mo, ZEH-MDOL
this facility Is & Thermal Metal Wash Recyeling Unit
q “’FM\*'“ The THMW is protweted by Rineco Patent No.
74T, 1 55 B2 M Patent’™), which “relates generally (o waste

Located st

processing, amd more particularly o systems and methosds

WESTLAW &
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L8, v, Ringco Themical ndustries,

e, Not Reported s F.8upp.2d (2509}

<UER WL 801008

for processing Beterogencons waste makerinls.” As noted

in the Falent,

[ilndustry produces large simounts of waste that mug
be processed and disposed of by waste
Blost of this wasie 3 heterogeneous

aperators,
waste, which
imeludes huguids and solids, whick s friable and non-
friable, which
avious solidification temperatures, low autosignition

wielts al variows tempersiures, has
termperatures, and high vapor p:'msum The wasie
material also ineludes fer von-ferrpus metals
in o wide range of sizes. This waste 15 often oxtegorized
byy a;apimab}e environmental regulations as “harzardons

rous and

wasie” because of s fapymable, corrosive, or toxie

-

nature. Thus, the dispossl of such waste s heavily

regulated by environmenta! regulations,

*3 There arg inefficlencies assootuted with curreatly-
available processes Tor disposing of industrial wasie,
Thus, o herstofors wnsddressed need exists in the
industry for systoms and methods of processing wasie

miaferiais.

The original TMW bogan operation in June 2003 and
ceased operation in July 2004, The curremt TRW
conmnenced operation in darch 2003, The operaton of
both the origing! and the new TMW are similar, the
mrain difference being, siates Rineco, that the external heat
saurce for the eriginal TMY was astural gas while the
external hsat sonrce for the new TMW iz
civenlating hot ol

glectricity and

which docs not have #
#t the cender of the Uniled §
The United States claims the primary
of the TMW i5 o convert & chemien! soup of

The operation of the TMW,
RCRA permit, is

claims in this action,
PUIPOSE
hazardous waste streams Bio hazardous waste derived
fael {“HWDF™) for
CEIFS") anoaetvity 0 claims reguires s RCRA permit,
TWW is designed 1o reovele
meldd from hazardous and non-hazardous

slates’

saie te bodler and indusivial lurnaces

Rineco, however, clatms the
matgrialy, an
activity it clatms is exempt from regulation and doss not
regquire 3 BOCRA pormis,

Prior to constructing the THMW &t ix facility, Rincoo
inguired of ADEQ concerning the TREW's permitiing
reguiveruends. By letter dated January 10, 2003, ADEQ
mnfermed  Rineco that it had *‘egu‘fimw
determiination regarding the TMW based on the following
ASSUINPHONE:

made 4

« The units intended purpose 5 {o recyele metal
contunsinated with hamodous waste and roooever

serap metal from Rincco's wasto sirearm,

= Mo osersp metal from this wrst wall be blended buo
Rinceo's fued or otheewise disposed. The scrap metal
will be repyeled,

containg mtal

» The waste enfering the auger

contamimied with hazardous waste,

= The hazardous waste/constituents leaving the provess
will be hundled propordy ss huzardons waste,

» The auger used in the process doss not grind the

hazardous waste cniering the systerny the auger only

moves the wuste siream,

= This unitis not inlended to decomtaminate containers.

ADEQ sated that “iblased on
provessing woit does ool require
but that “ths
regquiring @ permil
hopper for any period of dme.”

these assumiptions, the
@ permit, at this dme™
hopper may be considersd 2 storage unit
if the waste stresm remaing i the
fol. ADEQ went on 1w
ftihis detsomination s based on information
suhvnitied by Rincen for this specific unit fora
the exemption does not apply (o a different unit or may
not apply 17 this unit s not wilized as intended, and In
accordance with the above asspmptions.” il

4 6

state that
speoifis use;

O Februsry 21, 2003, ADEG sent a fetter to Rincco
clarifying at the reguest of Rineeg ity position on "serap
metal camammmed with hazardous waste.” ADE( stated
that serap metsl in and of Hsell isoxempt from n:*.;«:;;rd:_ms
waste repulation. However, ADEQ also staiz
serap metdd s mixed with non-sorap metal ay ztmfai {ie
chargereristic hdzardous wastel, the mixtun
would not be considered g serap metal and
mivture would be subject

“when

listed or
the entire
to regulation.”

s By ietter dated July 20, 2004, ADEQ informed Bineco
that i had reason o beliove that the TRNDY was

0ot being operaled in s wmaunner that conforms 1o
a regulalory

managemens ptrmitiing, Based on the information
gathered during our investigation sod observations we
find that the material being processed i the unit is
a mixture of hapardous waste and shredded metsl,

based exclusion from hazardous wasie

ED_002427A_00000162-00013



U5, v, Rinecn Chemical Industries, Ine., Mot Reporied in F Supp. 24 (3009

S0 WL BUTELE

Therefore, the entive mixture s 8 harardous waste, This
unit i therefore subjont 1o permitiing as o hazardous

wasle management unit.

the
introduction of hazardous waste 1o the [TMW] must

cease mmediately. Operation of the [TRMW] thay doss
net strigtly conform o the January 10, 2003 and
February 21, 2003 tettors must be suspended witi s
tigne s this fssue is reanlved,

Thiz letter shall serve a3 notice to Rineco that

such

On July 30, 20040 after meeting with Rineco., Marous
Drevine {"Devine™}, then-Direcior of ADEQ, wrote 1o the
company stating that

{thhis  letter  affirms  that  the
regulatory interpretation provided

i Rinsco in P&OEQ" etters dated
Jamuary 10 and February 21, 3003,
veflect our current position on the
issne. Our position, in
that the TMW oL nive
a Hazardous Waste Managemsnt
permit provided 1 i operated

brief, i
does no

the manngr and for the specific
purpose that Rineso deseribed

their request for confirmation of
this determination, OF coures, the
asswuptions ADEG stated in the
Janwary 10, 2003, letter and further
glarified In the February 21, 3003,
fetier wrost remsin valid,
ADED may choose o
position on il

whigrwiss
revisit i
¢ regulatory status of
the wnit,

O fanuary 13, 2005, ADEG sent o letter to Rineco
stating that ADEQ had been informed that the TMW
had been ranoved and, if Rineeo had construsted 8 new
TMW, ADEG b
the regulatory status of e new unil, On February 2,
2004, Ringeo confirmed that iU had revised the TMW and
prpmeied the

ad to be officlally notified to determing

pew TMW to be in full produstion shaortly,

Cn Febroary 9, 2003, Deving wrte to Rineco indicating
that he was “disturbed o fedrn that Ringeo has not

ADEQ] stafl of e detally of this newd
evised ;u‘a:an:e,sm "anid that “Ttihe regulitory determination
by this wgeney in Janvary 2003 was steictly limied to the
ctermination letter and hmited in

informed the |

wnit addressed by the ¢

stope bassd on the natare of the upemzim as dosoribed
al the time the determination was made.” ADBQ reguired

Rineco to provide a variety of information deseribing the
oneration of the revised unit I order to make a regulatory

getermination.

Cn March 22-24, 2003, EPA

the Rineco facthity. The purpose of this inspection was
to pvaluate Rineco's syatems and m*timdx far processing
getlity complianee with RCRA. On
Yune 28, 3003, EPA conducted a followup imspection of
the Rineco facility beenuge the TMW was not operating
during the first inspection, The purpose
inspection was to evabuats the mcoming and ouigeing
atreams from Ringen's THMW.

nchuoied an inspection of

wasie materials angd

af the sevoad

55 Buased on the March 22nd-24ih and June 28th
iispections and documentation provided by Rinece, EPA
determined that the TMW
that appliss hest {over

is o thermal treatment devics
100 degress
ciencarbons and watey amd thereby change

Falrerhetl) Lo
vaporize hy
the physenl and ehemieal composition of the hazprdons
wasle unit, by separating the waste fnlo six
treatment in the unit water, ofl, chae,

fed nto the
waste stregms after

metad, vapor, and “erts) 2T ERA states that solid and
Bouid phase wastes are placed in the TMW on s moving
eonveyor and thal matertals are then heated in an oXveen-
tonited chamber using an exiernal heat soures 1 vaporie
Hydrocarbons and seater, and reduee the cohesiveness

of the soiid and Hyuid w

aste material, Vapors are than
eondensed and cooled, states TPA, snd condensed vapors
are passed through the oilowater separators 1o recover

Hanid hydrosarbons; the recovered bydrocsrbons,

E

along
are transferred (o the hvdropulper
are mized into HWDF. Non-condensable
vapors, states EPA, are combined and vented to a thernmal

with other Howld wasts,

whiere they a
oxidation wuit ("TOUY for destruction, while solids exit
amber whare cooled, and
the cooled material onters & vibeatory soreen and magnet
EPA states
that the metal is discharged via a convevor to dump
trucks for possible sale
the hydropulper where {5 mixed, along with the Hquid

the heated ch the materials ave

train that separvates the metal from the char

and that the chay i3 transferred o
wasle, Inte el for sale to BIF:, including coment kilns.
The Unized States srgues that the TMW, far frow buing

designed for reeycling metal, is an integral part of & iuu

bleuding

Activit S

Phoz cinirm i

PREHIR
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LS. v, Rineco Chemicsl Industries, Inc., Hot Reported in F.Supp.2d (2008}

208 WL 801808

Rineoo, in turn, states that the TMW is g relatively simple
device designed to rocyele meta! from hazardous and non-
hazardous meterials, Ringen states that metel-conlaining

materials are placed in the TMW on a moving conveyor
u.ld tha! matorials are then heated in an oxypen-depleted
chamber via wn external heut source 10 break the udhesive
s that are attached to the surfues
of the metal. By hoating the material, sintes Rineco, the

bonds of the matery

adhesive bonds are broken, and the muaterial separates
from the metal Rii’-s:co siatgs the condensable vapows
are capiurad amd send through a series of condensers/
serubbers, which ma“si the vapors, removs entrained sobisds,
and carry them back in g Bquid form, while the solids are
et through »oseries of cooling screws, vibrating screens,
and magnets 1o further separate the metal from other inert
materials, The final product of the TRMW, states Rinego,
to titird parties, and all of
the other separated materials (solids, liquids, and gases)
are handled in scoordanve with RURA and the Clean Adr
At 42 VLSO, 56 7401 of sog With respect (o these other
separated materiate-or owiput-from the TMW, Rineco
acknowledges that the oil and char wind up in cernent kilns

iz clean metal, which s sold

where they are bumed for energy secovery

*& Two months aller BP&s Mareh 2005
Pleving, on April 12, 2008, stated in 5 one-sentonze letter
that 1 bave determined that the unit @t the Rinego
facility known as the Thermal Meta! Wash Beeyeling Unit
does nol regitire o hazardeus wasle management penmil
Fealogy

ins SPget 1 53 M

pursnant 1o the Arkansas Pollution Cendrol and |
Commission Regulation Mo, 2% 8 Eéiuaﬁ(c}(i}‘“g EPA,
however, states that a substantial percentage of of and
char resuiting from the treabinent process in the TMW
is blended into HWIF and provided 1o BIFs where it i
burned for energy recovery and that this activity requires
A RCBA pormil, EPA slates Rineco's RURA Permit Mo,
JEH-MO01 does not nclude the treatment, storage, or
disposal activitizs connected with the THMW, and that it
has asked Rineco to applyfor o modification of its RCEA
permil 1o inchude such activities but that Rineso has not

o . 5
done su. This aetion followed.”

£

The United States assertz fve elaims Tov reliel n ds
prigingl complaint concerning operation of the TRIW:
i1y unewthorized operation of RCRA treatiment unil;
{2} pnputhorized operation of RORA storage unit: (3)

unauthorized operation of RCRA disposal unit; (4) fatlure
we notify of hazardous waste sctivity; and {5 fulure 1o
provide Boancial assuranoes. Rineco moves for surmmary
judgment on each of those clatms, its central argument
being that the TMY does not require a RCRA purmi
ss the THiW

Y is enpaged dn the regveling process and,

ihm erempt from cegilation under APCRC Beogulation
e 5 26140 1E The Unied States hkewlse moves
for summary judgment on each of the claims asseried
ssserting that two separate
of which
United Swstos to provail:

first, Rineco's hazardous wasie

in s original cowplaiut,
grounds entitle 1o swmmary fudgrent, either
it states 38 sufllcent for the
activitics are not eligible
for the remyoling process exemplion as a matter of law

APCEC Regplation No, 23 § 261.6{a),
ag an iermediary to g BIF, Rinecs is not f°i gible for
the recyeling exemption et forth in APCEC Regulation
No. 23 § 260.6eiiy second, Rinsco 1s not engaged in
s recyoling activity in the TMW and cennot qualify for
(E:m -LC}EiIi“j, examplion because when waste materials

Because, under

are abandoned by disposal, burning or incingration, they
are not recyeled. Both parties argue there are no genuine
ssugs of material fact with respect 1o these issues and that
zach is gntitled to summmary judgruent as a matter of Jaw,

A

Ly

Summary jodpgment i appropriate when “ihe pleadings,
denesitions, answers 10 interrogatorics, and admissions
an {ie, together with the affidavits, if any, show that
there is oo genuing issug as [0 any materinl fact and
that the moving party is entitled 1o 2 judgment as a
27 Fed R oCie PL 360c) As & preveguisiias o
SUMIIALY jmﬁmnﬁi t, & moving party must demonstrate

matier of

“un al}»mm o evidence to auppms the nop-rnving party’s
case,” Celotex Corp. v Qwrrens, 477 S, 317, 315, 106
& 2548, 51 L.Ed.2d 265 (19861 Once
party has properly supperted it motion for surmmary
Judgment, the nonmoving party must
simply show thers is some

the moving

“do maore than
i doubt as (o the
Massughisg Flec. Fuhz, Co. v Zenith
*“vm”f;, AT3 UK. 374, 386, 106 S0 134E, 89 LB
53% \)53{*:) The nonmoving party may nol rest on merg
allegntions or demiuls of his pleading, bur nust “oome
Em'w:;wd with spaeific facts showing that there i3 a genning
fsmae for peiel” v pv 387 [gueting Ped RLCIV.PL S6{n}
and adding eonphasis), See alsp dnderson v, Liberty Lobby,
e, 47T UE, 242, 356, 186 5.C0 25035, 91 L.Ed.2d 202

melaphst

raierig! facts.”

pue Tl VY

S
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LA, v, Rineco Chemical Industeies, Ine., Not Reporied in FSupp.2d (2008}

Z00R WL 80sls

(EEGY, The inferences to be druwn from the underlving
facts must be viewed in the Hght most favorable o the
S1LE. st 387
“Iwihers the record taken as

party opposing the motion. Motenshita, 47
feitations omitied), However,
8 whole could not lead a ratlonal tver of faot to find o
the nonmeving party, there s no genuing issue for wish” "
I, foitation anitted), “Only disputes over facts that might
affest the outeome of the suit under the governing law
will properiy pzﬁalude the entry of

Areferson, 477

summary judgment.”
LIS ar 248 "Factual dispwies that ave

wrelevant or unnecessary will not be counted.” Fd

*7  Addressing Orst the United Statey’ clwm of
onguthorized operation of RCRA treavment aniy, the
Lindied States atlopes that sinoe 23003 Rineco has been an
owner or operator of o unit for the treatment of hazardons

waste, without & required permit, in violation of seetion
3005 of RORA, 42 U.B.C § 6935}, and APCEC
Regulation Mo, 23862701, 27010, Ringcg, in turn, srgnes
that as » matter of law, Rinego's TH{W 1 wampa from
regulntion under APCEC Begulsiion No, 23 § 381 6lei 1)
and thus operation of the TMW does not require a RCR A
permit,

&,

The Court has carefully considersd thy mutier and
United Stutes that Rinere's hazardous
waste agtivitizs are ned eligible for the reoyeling process
exemption as & matter of law because, under APCEC
B 261.6(x). M oas an inter
pligible |

agrees with the

mediary 10 a
for the recyeling exe npiiun

set forth in APCEC Regulation No, 23 § 261 5{&,){1)

Uinder & 261 60201, recyelable materiala, { ¢ hurardous
wastes burned Yor energy recovery in BIFs, are not
o the requirgmenis for generators, {ransporiers,
£ Hsted in & 261.0600) and 2615},
bt insizad are rmznﬂ:md ander Subparts € through H
af Part 266, Under Subpart H of Part 266, "{olwneis
and operators of facililiss that stove or trewd higardous
waste that is

E"egu;aimn Ne. 22
. Rinegco i noi

;md storage facilitde

burned in g boller or indugiriad furnace

arg subiest to the applicable provisions of Sections 264,

265 ,,smo:l T of this regulntion.™ APCED Regulation WNo,
23§ 265 10U Y, The Subpart ¥ regulations provide
that * [s}ha’:&ﬁ standards apply 1o storage and ireafment
by the burner as well as o storage
fapilitios operated by intermediaries {processors, blenders,

and treatment
distributors, et} botween the generstor and the burner.”
fef Bineco is an ntermediary Dud blender that freats
hazardous wastes in the THhW that arg sold to and burned
for energy
which are regulaied under Part 286, Subpart H. Thus,
the exemption set forh in § 261 &{c) 1) &8 wnapplicable to

recovery in BIFs, including ocoment kilns,

Rincoo,

Rineco concedes that recyclable matorials subject o
APCEC Reguiation Mo
the reoyeling ex

33§ 261.6{a) do not qualify for
emption but argues that § 261.6{a) doey
not apply i the instant case because Rineoo only recvelss
metal fn the TMY, While Rincee admits that a substaniial
percentage of ol and char resulling frowm the treatment
process n the TMW i bended o HWDT and send
tn BIFs whese i s borned for energy recovery, Riteen
contends that only the percentage of metal resulting from
the tresdment process should be e:mm;:::gi as regyelable
matarialz in assesaing whether § 261 .6{5) applisg and that
focusing on the other materials exiting the TMW that
are send for wse as f red bevring.” In support of
this argument, Riveco relies on a passage wn EPA's Office

of Salid Waste and Bmergenoy Response Momorandum
G721, 1904{01Y, of Fuel Blending
and Related Storage Activities™ {the
*Guidance™),

fael g a ™

entitled “Regulation
Treatoment and
which provides as follows:
*§ Thore may be somg recycling
operations a1 a fuel blending Golity
that mre oxempt from permitting,
even  though the fugl blending
process Hsel i pmot exempt. The
gxempiion is only available to units
that are solelv engaged in permit-
exempt recveling: i the reclaimed
materials are sometimes sent for use
as a fagl,
would e sabicct o thy pormitting
standards.

then the recyeling wnil

il the

sometimes sent for

Rineeo, states that “luls the [Gluidenee explains,
reclaimed materials are themselves
use a5 a fuel then the reoy
o permitting standards e the unit would not
be engaged in recycling activities),” In

cling unit would be subject
“aoinby”

contrast, siniss
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WS v, Rineco Chemical Indusieies, Inc,, Not Re;mr‘iw in ?5 Smn;;,:»‘fd £360%

O WUEHE

Rinece, “if the reclainied materials are never sent for use
w3 a fusl, ke the reclaimed wetal in this sase, the recyeling

unit exemplion would apply.” Rinsco states that boeayss
the material recveled B the TMW s and metal
reoveled i the TMW s never burned lor egerey recoviry,
§ 26L.6{ 123} does not wpply o metal reeyeling n the
THMW, Conseguently, states Ringco, the materials placed
into the THMW are subjest 1o the general 1

APCEC Regulation Mo, 23§ 3616, including the reeycling

metal,

unil exernpiion n § 28060 LY, and the THWMW would he
gxrempt from regulation under RCRA,
The Court rejects Rinseo's assertion that the word “solely”

in the Guidanoy exclusively refers to the ummme tise
of the recycled material and that the focus should be
gxclusively on the percemtage of metal penerated from
the Thiw
freatment process.
seeyoled in the

while {gnoving all other ouiputs from the
Clearty, metal is not the only materiad
THMW, and APCEC Regulntion No. 23 §
35162 specifically provides that reevelable muterisls,
e hazardows wastes burned {or energy recovery in BIFs,
are nod sudject to this section. Rincoo points 1o the word

“reclaimed™ in the Guidance, but in the preamble 1o the
hazardous waste regulations EPA explained that alihough
“ronumercial products reclaimed from hazardous wuastos

#re products, not wastes, snd so are not sulyoot \e

gopvirements of

30 Fed Hep. 214, 634 n. 20, Final Rule-Hasardous Waste
Munagement System Definition of Solid Waste, January
4, 1885, 2 Thuss, i veclaimed msterinis from the TMW
are someliomes sent for nee as g fuel as indisputably occurs
with ol and char, then the TRW cannot be exompt rom
the RORA pormitiing reauiremenss of Part 266, Bubpan
H.

*§ There is certaindy evidence in the record showing that
a substantial percentage of the ontput from the ThEW
is ol metal, even though the recovery of metal clearly
takes place and is one of the purposes of the TRMW, While
the metal recyeled in the TMW s unt burned Tfor energy
recovery, the depasition teatimony of three lormer Rinsco
emplovess (whom Rinoco desoribes as “disgrantied™) snd
serlain Rineoo
contention that a subsianual pereectage of ol and char
resulting from the treatment process in the TMW i
blonded mto BWDF and sent to BIFs where it is burned
prErEY Michael W, Tallent (“Tallent™y.
s former Rincco Produstion Chemdst, testified that Be

docoments support the United Siaces’

oy FRCOVELY.
waorked w3 senior production chamistiwarchouse manager
the frst THIW was installed at Ringro and that the
primary purpose of the TR Weas not to reoyelemetal, but
{er bien

wher

i harardous waste nlo fasl which was burned For

the RCURA Subaitle © regulations,” waste-derived fuel  coergy recovery st BIFs, Similarly, 8. Bradley Cunimock
resuliing from the reclamation process continues 1o e ("Cummoek”™) 8 former Rineco Director of Operations
poverned by RURA; dnd whe wus an employee of Rineco from Inauacy 1998
through July 2003, wstified ;iwi the pramary porpose of
We caution, though, as we did in the TMW, especiaily Trom g financial standpoeint, was (o
the proposai, that this principle does blend hazardous waste Into fuel for cement kilns, not 1o
ot apply to reclaimed materials reoyele metal. Brad Patty (“Pauy”™), the former Rineco
that are wot ordivarily considered Director of Operations ufter Cusnmock and who worked
W be vommerzisl products, such as sz Diivector of Operstions at Rincoo from August 2003 w
wasie-waters or stabilized wastes, January 2008, also testifted that the primary intent of the
The provision alse does not apply TRAW was to blend hazardous waste e fuel Tor cement
when the output of the reclamation Filns. 1ot to recvele metal,
process 18 burned  for  energy )
recovery of placed on the fand. Certain Rineco documents concerning operation of the
These activities are controlled by the TMW corroberate the testimony of Rimeeo's former
provisions of the definition dealing Production Chomist and Diesiors of Operations.
with using huzardous wastes as Retwoen 2003 and 2008, the annual TMW Mass Balance
ingredients in fucl or land-applied Beports show that the TMW treatment process produced
products. For initance, if 4 spent more than twice as mueh oil and char as wmetal In
solvent 1s treated and blended with addition, 8 TMW Monthly Profit Analysis for the month
off 1o well us a fuel, thal waste of Yansary 2006 (which is under seal) shows the percentage
derived f:“e’i is still subject to RCRA of Bineco’s profi from the TRW that was derived fro
jurisdiction. metal sales, 8 percontage that certainly scems inconsistent
Ve RTLAYY St T DHIE i
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SU0H WL BGTeNE

with Rineco's claim thut the primary purpose of the TMW

is to recyele metal. Rineco chpractorizes

1%

s gwn Masy
incomplete and inscourate” and its
THW Monthly Profit Analysis as “incomplete and based
on omere speoniation,”

Balanee Reports as

but Rineoo canngl eresle facts

issues with its own conflicting assertions, ™

In sumy, the Court detormines that Rineso's THIW unit
dows not gqualify for the recyeling process sxemption
set forth in APCEC Regulation Ne. 23 § 38161
because, under APCEC Regulstion Mo, 23 § 381.6{(aX7)
{11}, hazardons wasl
moa BIF ¢
unidl, are

% that are burned for onorgy rocovery
{ag are the wastes munaged in Rinseo's THMW
subjest to APCEC Regnlation NWo, 23 Part
266, Bubpart H. Were the Court 1o uphold Rineoo's
imterpretation, any hazardous waste reatment unit that
processed an inctdental amount of recoversd material that
i5 not burned for energy recovery would oualily for the
recyeling eaemption. Such an interpretation s contrary to
the regulations and RCRA'S purpose to ensure the proper
treatimont, stovage and $sposal of hazardous wastz oo as
to rinfimize the present and Futare threat to human heabih

Meghri, 516 U, s 483 M

&

and the environment,

k.

¥ The Cowrt additionally agrees with the United States
that the THIW s not cligible for the recyeling exemption
{or a seeond roason beeause subsiantial hazurdous wasies
that are wegled i the TMW gre degiroved by thermal
treatment sm-:.i not recyeled in the TRW, With respect to
such ativity. EPA has stated:

[Wle wish w clarify that materials being burned in

incinerators or other thermal tresiment devices, other

than bailers and industvial furnaces, are considered to

be “abandoned by being bumned or incinerated” under
& 261 2a iy, whether or not energy or material

recovery #1so ocours,.
{other

Inour wiew, any such burning
than in bollers ,,mi industriad furnacest s waste
destrustion subject (o regulation either ander Subpart
O of Part 2364 or Subpart O and F of Part 285 00
energy or material recovery occcurs, it is ancillary 1o
the purpose of the unii-o dostroy ans of
vl trowtment-and so do
staius of the

wastes by wig
es ot aller the regulatory
slevics or the activity.

§ Fod Reg, D472, 14484, Propos

< Rules, April 4, 1983,

THIW
“matertals arg iodirecty heated inoan
sygen-depieted chamber” Rineco's use of the
mwgmwﬂc; sleted” 15 ambigucus, however, and Rinsco

Rineco claims that burning caniol ocour o the
begsuse  the

phirase

has provided no actual evidence thet oxygen is abseny
from the TMW, Car! Wikstrom, Director of Research and
Drevelopment for Rineoo, only states that the maserials are
“oxyger-depieted chamber vig an
the adhesive bonds of the

§ 3

thal are situched to the swrface of the metal

hoated in an axtermal

heut soures 1o break maierialy
T contrasy,
the THTW Patent indicates that wasie materials are placed
in an oxygen Hmited chamber, not an oxygen depleted

chambaer, The Patent states

The
wasin

feed hopper  provides  the
material 1o » first chamber
through an arlock. The airleck,
kil

gate, which largely isolates the st

for some embodiments, 15 &

£
ehamber from the feed  hopper.

The airlock ot sir infusion into
e
some embodiments, 3 sub-ambiont
chamber, This
removes dependence on a dynamic
seal,

first chamber, which I3, for

Pressurs isuiation

Alao, the improved seals Himit
or prevent apprectable inBoy of air
i the syziem, thersby reducing
the chanees for unplunned oxidation

and alse reducing the amount of

non-comlensable gases that {low
through the system For soms

embodiments, an nerting gas {gg

cerbon dioxide, nirogon, ew) s
injected into the airlock to displace
This

that can poour
of the wasie

air or other oxidizing agenis.
redices the axidation
in the subseguent slages
PEOTESHNG Syaler.

Rinceo's own documeniation ovidences destruction o
bursing of the THMW., On Decembor 25,
2005, EPA asked Wineco to “complete the attached table
regarding volumes of waste managed at your {acility for

2003, 2004 and 20057 BEPA provided o wble,
Rineeo's description of the TRMW, showing yearly volume
of hazardous waste reepived (Hguid and solid phases),
vearly volums into the

walerials in

based on

TRW, yearly wolume from the
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.8, v. Rineso Chemical Intdustries, Inc, Not Reported in F.S3upp.2d (2009)

SIS WIRREME

TRW divided in six outpubs {water, o, char, metal,
wvapors and mwerts) and yearly volumg e and oul of
ter to EPA dated January 17
D06, Rincco stated that s responses (0 the tabls weye
based on pounds, ¢

the eryogenic unit, In o et

he pumthers provided were Rincoo's
“hest estimste,” snd the wvapor snd inors catugories
wers combined because Rincoo was usable 1o separate
thewt. The United States notes that the table showed that
between 20003 and 20035, of the approximately 18.7
s of waste fed into the TMW annually,
2.6 million bs. or at least 13.9%

milion
sare Dy
was unaecointed o
ar incinerated i the treatment
process, and that during the sume period approximutely
T mithion ths. or 10.7% of the outpul from the ThEW
was vaporfinerts, which arp vented to the TOU where
they are destroved through burning snd incineration. The

ie disposed o, burned,

United States notes ay well that the pressnce of muore
than 4.4 million Ibs. or at lease 23.5% char ndicates that
the destruction of crganic muterials takes

Taiw,

place tn the

11 Rmeco docs not specifically dispite the abowe
pereentages but conlends that the table “does not
.

reffect all of the materials exiling the TMW and,

thus, any attempl 1 create ¢ mass-balance report from
thiz information i fatally flawed.” Rineco states that

=}mmrfam*iy the chart doss not reflect the amount
of solids fother than char and metal) exiting dhe unit”
and that “[herefore, the {Unied Smtes') allepations thay
13.9% of the matceials placed into the THYW are desiroved
oy the mumbers In the Jaouary 2006 chart are just
plain wrong and misleading to the Court.”

As provigusly noted, Rineco's claim that its table “does
not reflect all of the materials exiting the TMW” and

that it own Mass Balance Reports “are
inacourate” fails 1o oreate

ieomplete and
s issue of materiad fact
congerning the evidence indiealing thul some

& genuine

the materials are burned or destroved in the TMW. In
s January 17th response o EPAS information réquest,
Ringeo made no mention that the s autpuds from the
ThiW did not rellses the twotal ouipnt Hrom the TMW
and Binece did pot gorrest the table w add an output
for “solids {other than char and metal} exating the wat”
The United Stutes argues that Rmsm clearly did not do
30 becguse the {u’.‘Iu descyibes
the s wasle materials that Rincco s now calling
“splids,” Certainly, neither Rineco ‘

Y's Patent nor Rineoo's
Fuel Blending & Reoychng Processes Dow chart desoribe

‘nweris” category on the

38 of

“solids (other than char aod metal) exiting the usit”

but they do dentily “hneris” The Patent states “fi)lhe
metal separstion svstem handles nonevelatile fractions,

including char, metal, and nonvmagnetic inert substances
sand, cic.” and
Rineeo's Tow chart indicates that “char, metal, and inerts”
are the only solid phase materials that exit the TMW,
There iz no separate reforonce to
TH{W,

such ax, for cxample, glass, gravel, sol,

“sohids” exiting the

Inoany case, i is undispited that vapor from the TRMW ig
vented o the TOU where 18 s destroved through burning
and jncineration, Thus, o pertion of puts to the TMW
arg volutiized by the bigh temperature, vented o the
TOU. and destroved through barning and incineration.
In addition, the presence of substantial char shows that
the destrustion of organic malerials takes place in the
Thw, Accordingly, the exemmion for the recyoling
unid al APCEC Regulation Mo, 235 261 8031}
does not apply becautsy certain of the
THW

val treatment,

nroacess {o

organic hazsrdons
wastes processed in the are ot renyeizd but instead

are destroved by thern 13

For the foregoing reasouns, the Touwrl grants sumumary
judgment 1o the United Ststes on s First Claim for
Relicl undor RCRA {(Unauthorized Operation of RCRA
Treatment Unitd 2s st forth in #s oviging] complaint,

3

The Court now turas o the United Statey’ claim of
unauthorized operation of RCRA frestment unit. The
United States alleges that sinee 2003 Rincco has been an
pewnsr or operator of 4 unit for the slorage of hazardous
wasle, without 4 requived permit, In vickation of section
I00%uY of RORA, 42 VLR C § 8925), and APCEC
Regulation Moo 23 8 27001, 2700, Rineco, however,
arguss that it has & valid and effeetive BORA permit for
azardous wagste at 11s faciity that covers
hazardous waste reluted 10 the TARIW.

the storage of b

*12 Under APCEC Regulution Mo, 2
of harardous wasie

FE270. ), slorage
by any person whoe has oot appled
for or received a ROCRA permit is prohibited. Under

SRLEC SR A
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WS, v, Ringeo Chemicat Industviss, ine,, Nol Reported in F . Supp.2d {2008;

SO WL BHel

RCRA section 10040331, 42 U LS. § 88

‘%{.\15 Qf:‘ b“a’I

(13(33), "ltfhe term
ey used in connection mii hazardous wasie,
means the containment of hazardous waste, cithey on
a lemporary basis or for o perod of years, in such a
azardous
waste.” “Storage” is delined as "the holding of havardous
waste for a temporary period, at the
the hazardous waste is treated, dispm&d of, oy
APCEC Regulation Ne. 23 § 260010,

manner as not (o constitule disposal of such b

prd of which
stored
zlsewhiare.”

Rineco docs not dispute that it is storing hazardous waste
refated to the TADW at its fucilily and it d
that after shredding, waste materials are placed iy tolss
which are stored near the 3

oos not dispuie

stndders before treatment in
the THW, Rincoo obtained its RCRA hazardous waste
permil in August 1999 before it began operation of the
THRIW and the staging ares of the totes for the TMW
is not inchiied W the existing permit. Thus, Rineco's
failure to modily its existing RCRA permit 1o expressly
inchude the hazardous waste storage arsas related to the
THW s o viclation of Sectipn 3005(a) of RCRA, 42
LEE.C§ &92380Y and APUEC Beg
0L, 2T0HG 19 Accordingly, the Court grants sununary
judgment w the United Biates ou its Second Clagim for
Relief under RCBA (Unsuthorized Operation of RCRA
Storage Unit) as set Torth b s origioal complain.

%

ulation Mo, 23 &

Lk

The Couwrt now turns to the United States’ clabny of
snguthorized operation of RORA disposal unit, The
United States alleges that since 303 Rinece has been an
owner or operator of & unit for the disposa! of hazardous
waste, without g required p"rmii, in violition of scotion
3’6"%{,4 of RUBA, 42 US.C § 68233a), and APCEC
Repulufion No. 23 £ 2701, *\,.»‘{'}\Ei). Rineco, however,
arguss that 1t does not dispose of any hazardous waste
redated 1o the THRW at its Tacility.

As set forth above, Rineco’s January 17th table

garding
sodurnes of wasie 3,

re
managed b its facility for 2003, 2004
and 2003 shows that Rinves disposes of hazardous wasis
refated o the TMW. Again, Rineco's clain that its table
“dozs not refleot all of the materials exiting the TRMW™
of
A% of the material

wrg burned o destroved i the TMW, In addidon, Rincco
does not dispute thet vapor, ome of the

fails to creatz & genuine issue of miaterial fact in the faee

the evidence dicating that some 13

oulputs {rom

the THMW, is ventsd o the TOU for destruction. nor
dass Rineco controvert the findings of the recent EPA
mspection by Duster oy shmilar estimony Trom formser
Rineco emplovees Tallent, Cummock, and Patly that
fugitive VOO air smissions are “leaking” TarW
and other units at the Rinego i“m:ﬂi:y;

{rom tha

{n addition 1o disposal occurving at the TMW ltself, ot
is not disputed that char and other materials from the
THW are blended inte HWDF ¢ tn BiFs
where 11 i3 burned and emiiled inlo the stmosphere or
disposed or

el gennt offsile
“duposited” a5 o owasty i oa Ldl efter
the burning process 8 completed. RBincoo argues that
“disposud” 19 ceonr, RCRA regulatons
reguire that the disposal mupst take place on the land
or walsr gt 'ii*ve Rineco faciliy

i order Tor

. The term “disposal” ia
ned so lmided, however, but mmmpdw““ “the discharge,
depesit, injection, dumping, spiiling, laking, or
of any mﬁzd waste or hag
land orv

pacing
ardons waste mio or on any
naterso that such solid waste o hazardous waste
o7 any constituent timmof‘ gy enter the enviromment or
be ewided e the sir v discharged into any \scnm
including ground wal Y2 UEC § SOURED); APCEC
Regulation Ne. 238 26&. . Iu e mere act of sending wasts
off-site for disposal does not make » unit 8 disposul uniy;
‘a‘i.hcr, Rinees i engaged o the anauthorized operation

¢ disposal unit becauss s incorporating the ohear into
& fk.zf-nl( and the char is n}i:a‘ﬁatc v discharged into the aly
or deposited i o bndfill Accordingly, the Court granis
swmmary judgment to me Um-&e:ci- States ou its Third
Clatr for Reliol under BORA (Unnuthorized Operation
af ROCRA Dizposal Unity s set forth in
unmplaieng,

its originsl

4.

*13 The Court now turns o the Linited Srates olaim of
fatlure 1o notly of hazardous waste aotivity. The United
States alleges that Riveeo has {iled to fle, with EPA or
ADEG, a notification of hazardous waste activity related
1o the TMW in comphance with Bection 3010 of R (‘.T{A!
42 11.8.C. § 6930, Rinceo, howover, argues i submitted
setification of s hazardous waste activity related 1o ii‘m
TR to ADEQ as part of its Hazardows
Reports for 2003, 2004, 2008, 2006, and 2007, noting
that as to zach report, il indieated that the f‘zz.cz ity was a

Waste Anngal

reeyaler of havavdous eoaste, inchuded bazardous wasias
recycied in the TMW in the 1st of regulated hazardous

Flyseas
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AtgwWlisssss T o
wastes, and included hazurdous wastes recyeled n the
THAW in the waste generation totals for the faciiiny.

Seetion 3010 of RORA veguires Rineco o provide notice
of the location and a general description of any freatment,
siorage or disposal activity condunted a1 the faeiliyy, 432
UBAT, § 6930, Rinvoo’s grueryd reference on the RORA
Substitle € Site Identification forp
of hazardous waste and it reference o the hazardous

1y that it B 8 rosyoley

wastes recycled in the TMW as weell as 1ts hazardous waste
fotals at the facility s not safficient. Section 3018 requires
the operator of o hazardous waste trentmond, siorage
ar (iisposai facility o 0o specilie reports. Mdoelieflon
Eeolpgival Svepuge Stnation v Perry, 47 P24 325,

339330 w7 (Bth Civ.1995) Rineso dos not dispute that

it has failed to fle with EPA or ADED a nodfication of

its hazardous waste activity expressly related Yo the TRHMW,

Accordingly, the Court granis simmary judgment 1o the

United Btates on its Fourth Claim for Reliasf andar RCRA

{Fm wre to Moty of Hazardows Waste Activityd as se
ortl in i85 origingl complaiat,

A

The Court now Turss to the Und
to provide financia! assurances.
that Rinceo bas fuiley
TR
ity at the facility in viokhwtion of zeofion
RORA 42 ULS.C 68348y

23 & 264, Subpart HL

ed Beates' clalm of failure
The United States aileges
to exablish Onaseciad assurance
erients Tor closure of the TMW and related storage

yoand SPCEC Regulation No,

that 1 has failed to sstablish
financial assurances related o the TMW but instead
contends  that THW b owanpt from
regulation, Rineco is not required to comply with fnancial
the TMW, As
Rineey doss wet gualily for
APCEL Regulation No.

. Rinego must

Bieco does not dispute
begause the

assurances reguirements Tor closure of
seb Torth above, howsver,
Eha reoveling exomption in
23 & 261sieXll As a result estublish
Onancial assurances for the ’1'1%-?‘3&’.3 Awccordingly, the
Court grants supunary judgment o e United States
on it Fifth Clabm for Relief under RORA (Fathare 1o
Provide Flnancial Assurauces) as set forth fn ds original
complaing,

3008 of

.

One {nal matier concerns Rineoos afirmative delenses,
Rineco argues that af

judgment, genuing wsues of fuct on Rincco's aflirmative

it s pot entitled o sumoary

defenses preclude the granting of summary judgment in
favor of the United States, incloding whether BPA i
sguitably sstopped from asserting claims against Ringes
based on the decsion of the deleguled guthority {7 .2
ADEGY that the TMW does not reguite 3 RCRA
permit, whether EPA {5 exergising selective enforcement
against Rineeo, and whether Rineoe 18 being denied squal
h Rineco and the Unifed Stutes
have moved for sunmmary judgrment, those motions are
ripe for consideration, and Rineeo has not come forward
with facls to support any of i

protection. However, bol

defenses,
Clayms for gguitable estoppel do nol run against the
federal government unless the party claiming estoppel
establishes, among other things, that the governmern

affivmutive

engaged in some sort of allirmative misconduet, Miffer
v {AS Thrangh Farmces Home Admin, 207 F2d 80,

82-8% (Zth Cir 19003, To

of selegtive prosgoution. & perty must demonstrate that

sstablish a4 prima facie claim

others similarly situated to it were not prosesuted and that
the deuts]
by discriminatory purpese, Diited Stares v Perry. 132
F3d $00, 803 (Brtk T 1998). To
protection clabm, Rineco must show that it was treated
differently than sinilarly situnted entities for purposes of
the challenged governmant gotion, Kesolelshl v Oty of
Minneapelis, 435 F.ad 898, 201 {8th Cir. 2006}
has shown no wvidense of affirmative miscondust ov
disoriminatory purpose by (he United States 1o support its
gstoppel

on 1o enfores e haw m&dar‘;%i iowas motivoed

establish o viable sgual

o s
Rineos

andd selective prosecution clalims, and Rineco has
shown o evidenee Dl siimflarly situsted eptities recaived

wvorable
pm‘&.u:mmn claine. A3 Rinveo ha

roulment $9 2% 0 bstablish a visble sgusl
5 shown no evidence o

support these or any other affirmative defenses, summary

x*
judgmient in favor of the United Biates is not precluded. 2

HI

*14 For
United States’ motion for sommury judgment fdoc, #

the foregoing ressons, the Court granls the

five claims asserted In
its original complaint and denies Rineco's motion for
summary fndement {doo. # 131 This matter will proveed

400 as 1o Hability on ewch of the

cerp Eey mies o iria s T s
WEETSTL AV B g n el g,
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L5, v, Rineco Chentieg! Industries, inc,, Mol Repored in F.Supp. M {20093
EsEWORss

ies and s 1o the three

as {o any appropriate oivil penslt

remaining clafms in the Uniwed Stutes’ amended and i
y Al Citations

supplemental complaing, ©
Mot Reported in F.Supp.2d, 200% WL 801508

ITISSC ORDERED,

Footnotas

1 The Court deferred ruling on these motions panding o settement corderence before 3 Magistrate Jutge iniate Oolober

’m& that proved unsuooessiul. Foliowing that setfement conference, the Court, by Ordsr dated November 24, 2008 [doc.

¢ B3] granted & mahmn of Fineco for leave o fils what # olalmad (D be newly disgovered summary pdgment evidenos.
tevagdition, the Court in thal same November 24ih Order granted feave of the United States 1o amend and supplement
ity complaint 1o add thres addiioral claims, These addittional claims are nol addressed in the parlies’ crosprmations foe
summary damasnt now under consideration,

Subsaqueat program sevision spplicetions were laler approved, i

APGELD is the environmeanial policy-making body for Arkangaes and ADED implements those policies,

All paragraph numberings within APCEC Regulation No. 23 arg the same as those usad in the eguivalent Foderal

Part such that somaong seeking, for example, the Stale squivsient tn 40 CTFR. § 281301210 nesd only refer io

APCED Regulation No. 33 § 281 3a)(2¥D). Because Arikansas’ reguiztions are substantially identical to EP&'s regulations,

aralysis of the federal scheme can overay snd defing that of Arkansas. CF Unifsd Slafes v. Fower Enginesring Go., 183

F.3g 1234, 1228 {10th Cir, 1998) (determining that because Dolorade's raguistions are substantially identical lo EPA's

reguiations, anslysis of the faderal scheme can overlay and defing that of Colorada).

5 In Harmon, the United Slates Coudl of Appesats for the Eighth Chrauit held thet the federal government's right 1o pursue an
snforcesment action under RORA atlaches only when a stale’s authorization is revoked o when a state fails 1o Infliate any
anforcement action, and that EPAs practios of overfiling, in those states where § has authorized the slate (o act, pversiens
the federal sgency’s autharity under RORA, 187 F3d 8t 801-02. The Eighth Circuil's dexision in Harmon conceming
EFA's authority to overllle has nist been withou! some oriticism. Sog, e.g., Unfied Siates v, Power Engin ee;z{ng O, 303

O D

B 1222 (10th Cir 2002)% Buch is of no consequencs hers, howpver, 35 the State of Adkanses has not initiated an
erforcement action against Rineco concerning the maiters bafore the Courl,
5 These wasles contain varizbly levels of ignitability, corrosivily, resctivity, and jozicity, and include arsenic, barium

Benrene, cadmium, carbon letrachlorida, chromium, cresol, 1, d-dichlorohenzens, lead, mercury, wasiowater reatment
studge, silver, winy! chioride, spent nalogensted and non-halcgenated solvents, spent oyanide, agryiic auide, carbamic
acid, DET, suefunc acid, tolueneg, wlene, gic,

7 Rireco does not dispuls et the TRW iz a type of thermal treatment unit {slthough Rineco stalss that the TRMW doss
v, 2a argued hy the United Sliates, apply beat o changs both the chermical and physical characlar and compaosition of
the waste fod inlo the THMW but, rather, that the heat meraly hreaks the adhesive bonds of the materia that are atlached
to the surface of the metal]. Thermal restrment unils that do not use imternal controfied flame combustion, as the TMW
does not, are classified e "miscellansous units” and subject o the standards for the managerent of hazardus wasts
set forth in APCEC Regulation No. 23 Part 284, Subpart X, §§ 264.600-264.803. The United Btates does not dispute that
misceliansous unils may nevarhsless be polentially sxempt from reguigtion under RURA

8 coording to the United Siates, ADEQYs staff, including the Haezardous Waste Division Director, believe thal the TIMW

reguires 2 permit but that Devina ook g different position. Devine's Aprit 13th letter dogs nol, however, revoks ARECS

previous correspondencs with the company stating that the ageney's conelusion was based oo Rinsoo's compliance wih
sk condifions and, thus, Deving's determination seemingly was mads in the context of Rineto's representations of the
spacific purpess and mpgmtim of the Taw

Rinesn dogs not dispuls thet notios of the commencemaent of s sclion was given 1o the Biete of Arkansas in accordance

with 42 U.8.C. § &92& ayl

10 APCED Regulation Mo, 23 § 281.6{s) provides in parl

a1 Hazardous w%ies that are recyoled are sublect (0 the requirements for penerators, transpornters, and storage
faciities of paragraphs (b and (o) of ks saction, except 1 the materials Ysiad In paragraphs (832} and (X3} of
this section. Hazardous wastes that are recycled will be knowry 88 “reoyolable materials”

5%
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L8, v, Ringco Chemical industries, Ing., Bod Reported in F.8upp,2d (2008}
AODEWUREEE T o '

{23 Tha foliowing recyclable materials are not subjest to he requirements of g soolion bul are regulsied under
subsantions Ctheough H of section 288 of this reguiation and &/l applicabls provisions in section 270 of this regulation
and 40 CFR Part 124:

{1} Recycisble materials used in 8 manner constititing disposal {subsestion CY;

Hozardous wastes burned for energy recovery in bollars and industrsl furaaces that are not regulated under

subseniion O of section 264 or 285 of this regulation (subsestinn H).

APCED Regulation Mo, 23 § 281.8{c) 1) provides
(o301 Qwners or oparators of facllities that store recyclabily materials before they are regycled are reguinted under
alt spplicable provisions of subssctions A through L, A4, BB, and CG of sections 284 and 285, aad under sactions

.
sl

288, 268, and 270 of this regulation and 40 CFR Part 124, and the nodification requirements under sestion 3010 of
RORA, sxcept a5 provided in paragraph (8) of this section. {The recycling process itself is axempt from reguiation
except 3% provided in § 261.8{d})

12 Rinnco proffers EPA's Revisions 1 the Definition of Sclid Wasis, Final Ruls, 73 Fed.Reg. B4885-01, Golaber 30, 2008,
Thess revisions are of no heip (¢ Rinece, however, ag the finel rule clarifias hal the exclugion for hazardous secondary
materials thal are sgitmately eovcled "doss nol include the recyaling of hazardous secondary matarisls that are .
burted Wy recover engrgy of used 1o produce 8 fuel or ofherwiae contained in fuels (40 CFR § 281.2(E0" 1 at
B4GE0, G487, 84T, 8478,

13 Hinsuo, g& previvusly noted, may not rest on mere alisgations or denials of iis pleadings, but must come fonvard with
spanific facts showing that there is @ genuing issue for inal, Malsushita, 475 U8, at 837, See afso ARCED Reguiation
Mo, 23 & 261.2{7 {respondents In actions o enforce requiations mpementing subtitle C of RCRA who raise a8 olaim that
oeriain material ls concltionally exempt from regulation must dermonsirate that they meet e lerms of the exemption; in
doing so, they mus! provide appropriste documeniation to demonstrale that the matedal s exempt from reguiation.

14 Ciing EPA's RURA Qriemation Manual 2008, Rinesd argues thet BPA has found thet distilation unils sngaged in the
regyching of hezardous spent sobvanis are exempt recycling unils under 40 CF.R_§ 281.8(X1) sven ough the sludge
crested in the distifstion process s sent offsile 1o BiFs, The RCRA Orlentation Manual does not support Ringoo's positian,
Ag the Manual sigtes, "njot all hazardous wasles pose the same degree of hasand whan recyeled,” and "wiliis RCRA
specifically exempls some wastes when recycied, some recyoling processes may still pose enough of a hazard o warrant
some dagree of regulation,” It may be rue that EPA has consiuded that cerain unrefinad waste-derivad fuels and oits
from petroleum refineries may justify sxsmption from RCRA Subtite G, bt EPA also has conciuded that "{ihe process of
recyciing hazardous waste by buming § for energy raoovery may poss sigrificent sir omission hazards, Therelore, EPA
{has] established specific operaling standards for units burning hazardous wasie for snermy recoveny.” Rinego, it ehould
b noled, doss not treat a sing's predictable pre-distiliation waste stream from a petrolsum refinery, buf rather more than
400 different tvpes of hezarious waste containing variable nwels of ignitability, corrasivity, reactivily, and foxicity,

15 Ringco proffers as “nevly discovered avidenos” a declaration from Br. W, Roy Penney, a Professor in the Department of
Chemical Enginesring af the Unlversity of Arkansas, who stated thal "somplete combustion in the TIW is impossible.” T,
Fgnney doss not, however, conclude thet po combustion occurs in the TMW and he does nol dispute that combustion and
destruction ooours inthe TOU. Rinecn has slso profered a declaration from an aliomey, David E. Polter, who sssendially
opines ot the legal lssuss in this matter. However, the Courl will not consider for purposes of today's detision legal

T4, 751-82 {8in Cir. 20030

16 A3 indicgtad in e Patent, “[tthe residual non-condensable vapors are direciad fo 2 thermal oxidizer unit through an
exhausiar. A is known in (he an, the thermal oxidizer urit destroys air loaies and volatlie organic compounds WOC"
that are discharged.”

17 On Spdl 1818, 2008, David Duster (Duster’), an enviroamental sclentisf with EPA, conducted a RORA focused
complisnce pvalsaion gt the Rinoco factity and documented that fugitive VOO emissions wers sscaping from the TMW
and otber unitg 8t the Rineco Rality, Similarly, farmer Rineco employess Tallent, Cummaot, and Patly testified o firey
anewring at the TMW and to VIOOs and particuislos that were loaked ard discharged from the TR into the atr althe
Ringoo faciity. Rineco poinis (o the estimany of David Craw (Crew”), ADEQ's on-site inspector, bul Crew only teslifisd
that “to the bast of my knowledge,” there has naver been a firg in the TMW. Creow did, howsver, lestify that there have
been fugitive emission issues with regard (o the TMW, and he also lesiified thal the sorap metal s & byeproduct of
the sntire provess of the TAW, not the primary process, and that he befleved and continues o balieve that the TAW
requres 3 RORA permil, Rineco claims the TRMW s “designed” for recycling metal, bud the possibility of regyoling is
meritioned only twics in the 1%-page Palend, stating frst that certain metal (which can be fairly fargs, e.g. whele cang,
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WA, v, Rineco Chamicst Industrias, Inc., Not Reportad in F.Supn. 34 (3008]
SN WU EEGS ’ o

gle.} moving along on 2 convayer bell that prograsses heyond the field of @ magne! "oan be reovoled or disposed” and,
second, that the sysiems and processes dasoribed in the Patent “permil recycling of various materals, whith would
oiherwise not be permitted.” The word "disposal,” In conlrast, Is referenced numeraus trmas throughout the Patent, which,
a3 praviousty noted, refates generally to waste grocessing, and mors partisularly o systems and meliheds for processing
haterogensous waste materials”

18 Rinsoy slen references EPAs "4 Clizen's Guide to Thermal Desarption” {"CGuide™, which describes the use of therma!
desorption under the supervision of EPA as a method 1o clean up polfution 88 Supsriund sites stating that "[he dust and
harmful chemicals are separated from the gases and disposed of safely, The clean sofl iz relurnad to the site,” Rineco,
however, ngither relums “clean aoil” to &s facility nor disposes of the separated materials In 3 Sublitle © kndfi and 50
the Guide s not spplicable.

19 The Sourt agress with the United Statas that the permit requirerments apply to the staging ares for the toles given that
when material s walling to be placed inthe ThIW, thers are emigsions that can occur that would othereisa not be coourdng
i the abrence of the TRW,

20 During oral argument, Ringeo acknowledged thatl the financial assurances srgument turns on the exemption lssue and
that i the Court finds that the TMW ig covered under RGRA, which the Courl hes today so done, then Rinaoo is regquired
10 wetablish inancial assurances for the TMW,

21 Ringoo alludes 0 seeking addiional discovery on its affirmative defenses but a pardy npposing summary judgment who
believes that he or she has not had adeguate opporiunity 10 conduat disnovary must seak reliaf pursuent to Fad R Div P,
58¢H, whlch requires that parly to show what specific facts futher glecovery might unvell. Uniled Stales v, Casine Mayic
Corp., 283 F.30 419, 428 (Bih Cir.2002) {citations omittad). Thiz, Rineco hag falled 1o do. It addition, during 2 telephone
confersnce held on Movember 18, 2008, Rineco agreed that discovery could be stayed untif such time as the Court ruted
on the partias’ cross-motions for summarny judgment on Talility,

22 Az noled iy the November 24th Order, the Gourl will consider for purposes of delermining any agpropriste oivil penaliies
the seriousness of the violation, any good Taith ofons o comply, the harm caused by the violation, any sconomic bensfit
derivad from noncompliance, the vislator's abillly o pay, the govemment's conduet, and the clarity of the obligation
involved. Unfted Slates v, koo Housewares, Ing, B2 F.3d 808, 815 (Sth Cir 1985) With respect fo sconomic henaft, the
Court reiferates that the goatl of the economic Beneflt analysis is 1o provent & vickstor fram profifing frorm s wrongdoing,
level the etonamic playing feld, and prevent violatars from gaining an unfalr competitive advaniage, Unifed States v,
Hunicipal Authorty of Union Township, 180 F 35 258, 283-84 {3rd Cir. 1988) (citation omitied], See also Pound v, Arpss
Company, Inc, 498 F.3d 1088, 10881100 {(10th CF.2007) {in delgrmining sconomic banelit of noncompliance under
Tlaan A A2t MCARTY, “the betler argument” iz that "any profits realized theough the sate, or offer of sale, of & prohitited
product ought o be inciuded when assessing the economic benefd of 2 QUA violatlon, tne rationale bBeing that ong
ougnt ot 1o profit from ong's wronglul conduct” rejecting the argoment et "the economis benefit is more propery
measured by considering the cosls that # would have incurred 1o comply with the DAL {ie., the cost of reformulation)™
Exeo Housswaras, B2 F.3d &t 818 {district courl did not abuss s diseretion in delermining thad the amount of the RTRA
perally could be based on the sconomic beneft galned through noncompiiance, including cost savings realized by
noncompliance, and diglic! court properly considered e delerrence sffect not just on defendant but on the ragulsiad
community 23 8 whole), Thus, while § may be thal the sconomic benefils caltulation ideally begins with the costs that
shoutd have been spent io achieve compliance, Alrosal Company, 488 F.3d & 1100, the Courl will consider all relevant
docurmentation that cowld lead (o 2 ressonable approdimation of econgmic beneflt to Rineon dwing the peried that the
T has been oparating withow s parmit, including: {1} the cost of applying for and oblalning & RCRA permit (2) TRW
profit from the stad of is operation to the prasent; {31 e polulion cortral costs associated with the RORA permlt and (4}
olher banefils such as any competitive advantage Rinsco hes oblainad by cherging gensrators & wer price to dispose
of wasie in a norereguigied process,

zad of Gocinnant § 2016 Thomsan Reutans. No sfaim o erigingl LES. Sovernmtent Worka,
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Attachment C

ST UNITED STATES ENVIRONMENTAL PROTECT._ . .
o . BEGION 6
-3 % 1445 Ross }?i‘u‘;ﬂue
% ;; Dalias, Texas TE202-2733

’ﬂ . Q’O

N 21 s

Mr. Estuarde Silva

Louisiana ﬂcp;u*m"e:ni of Envirenmental Quality
Office of Environmental Serviges -
Waste Permiz Division

Post Office Box 4313

Baton Rouge, Louisiana 70821-4313

RE:  Drali Hazardous Waste Modifled Operating and Post Closure Permit
C 'mmc'ai Waste Management, Ine,
7170 Jobn Brannon Road
taﬂyss_, LA 70663
Permisd LADOOOTT201-OP-RN-MO-1
AR T42/PER20140007

Dear My, Silve

EPA has the following coraments on the draft Hazardous Waste Operating and Post Closurs Permit
for the Chemical Waste Managemens, Inc. factlity located at 7170 John Brannog Boad, Carlyvss, LA
70663 (Dyaft Permit), Chemical Waste Management, Inc. {Chern Waste) seeks 1o add two oil
recovery units (ORUs), two thermal desorber units { (TDUs), and 19 associated tanks to its operations
at 13 Carlyss, Lowisiana facility. The ORUs will be utilized to sepavate recoverable ofls from drilling
fluids, *'«‘*i“-mﬁ tank bottoms, commercinlly exennpt waste, and other non-hazardous and hazardous
wasia, The TDUs will treat contaminated tank Lmroz ER biudgt vatalyst slurry oil, and other non-
harardons and hazardous waste. The TDUs will be designed to separate organic constitugnts from a

e stream by condensing the organic components, which would allow for the recovery or disposul
of te contaminanis, The non-condensable gases will be routed to a thermat oxidizer unit {TOU)
The T ix proposed (o be pearmitted as & miscellanesus unil,

Condition ILEZ5 e of the Drafl Permil provides that “[o]ne hundred and eighty (180} days belore

planned construction, the Permitive must Jubmn ﬁnmm@d engineering specifications and operating

parameters for the proposed Thermal Desorber Units o the Adminisirative Authoriy for approval,
ey

The information submitted must comply with the ;qu-;n menis of this pennit and LA 33
{Ihapmr "%2, and ¢ Ei appiimbie 1‘@guﬁaiions.” Ch ﬂpte’ 3248 u**ukﬂ:d “Mz s¢ *Hmm;m UmL ’, Mm} 14 ;h

:s’;mcii tmum puxmm&nm ‘i&fw{ mpa,m ing f‘nnd Uum opemmm parameters, n’mm‘m 1g :mx:i
recordheeping requirenients, we have identified permit requirements for the TDU and TOU below
that we believe are required by the regulations for operation of the TDU and TOUL

How the T and TOU are permitted deter mm, the appropriate *pf;:m requirsments for the units,
The material being treated in the TDU and the TOU 15 already o hazardous waste, Thermal treatment
after o material beromes a hazardous wasie s ully regulated umkm “RA, 34 Fed. Reg. 50068,
30973 (December 11, 1989, The combustion of the non-condensable gases in the TOU meets the
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definition of “thermal treatment™ in LAC, 33:V. 109 [40 CF.R. § 260107 and thus wquiym; a RCRA
permit, The TOU would meet the definition of lncinerator in L.AC 33V 108 [40 CF.R, § 280101
{an enclosed device that uses controlled Jame combustion). However, rather than permitiing the TOU
g an incinerator, LDEQ could permit the TR and TOU together as a muscellansous unit unfiﬂ
Lo G033V, Chapter 32 [40 CF.R. Part 264, Subpart X} 1 this ocours, then LDEQ is required 1o
include in the I‘R it requirements from LAC, 33V, Chapters 3, 5, 7, 17,19, 21, 23, 25, 27, 29, 31,
4301.F, H, 4302, 4303 and 4305, all other applicable requirements of L.AC. 33 ‘V Subpart 1, and of
40 ¢ .‘F,R, Part 63, Subpart EEE and 40 C.F K. Part 146, that ave appropriate for the m scellaneous unit
heing permitted

The decisions as to what appropriate requirements would be included v the permit would be lefi o
LOEG. However, we believe that the permit conditions would be similar to those set forth in the
enclosed Consent Apreement and Final Order, In Koo US Ecology Texas, Inc. and TD*X Associates,
LP, BEPA Docket Mog. RCRA-U6-2012-0936 and RURAS06-2012-0937, filed Uctober 4, 2012, These
%mm sonditions would include, but not be limited to: 1} a startug, & awk}w and malfunstion plan;
a performance test, which includes meeting 8 99.99% destruction ramoval siﬁ-‘..,;zf,m;y For vach
pnn*"*’ﬂa organic hazardous constituent and mwu g certain emission limits; (3) sutomatic waste feed

kY
cuteff systern; {4) operaling parameters; and xfi‘h tnwmgmon vecordkesping, testing, and reporting
reauimmmw' This position was also previously commumcated to LDEQ in a letter from EPA to
My, I D Head dated May 2, 2016, in which a copy was sent to LDEQ. A copy of thus letter is also
enciosed.

If you have eny questions, please fee! free to call me at {(214) 663-8022.

Sinceraly,

/M'”"M> ~%
- ‘,,'*f RN i,
Q-M*‘”‘m @.»“’/ - w"’f
susan Spalding .

Asspotate Direclor
Hazardous Waste Branch (6MM-R)
Multimedia Division

Enclosure
" The ¢ =~quiva§ Federal provisions are 40 C.F.R. Part 264, Sabparts [ theough Q, AA, BB, and
CC, 40 CFR. Part 2 »i( C.FR. Part 63, Subpart EEE, and 40 CF.R. Part 146

0 CF R § 264.60 E..
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Attachment D

Tradebe's Solid Distillation System (SDS) is a . o
. ; ‘ o | S8 s an atractive,

pusitive step forward in waste recycling technology

and a new, cost~effective way {or generators

cost-effective and
to recycle thelr organic solid waste.

environmenially friendly
Before 508, most solid waste was incingrated in a process

. . B , L Frevm F TaTEN
designed to destroy its hazardous organic content by driving option for generators.
oft volatiles and burning excess gases,

Afer incineration, residual matenals were landiifled. Now, 5D5
offers a more responsibie sclution, Wastes such as paints,
resing, polymers, solvent-soaked rags, and refinery wastes have
their hazardous organic contert removed and recycled g0t can
be reused again in industry 1o replace virgin chemicals, This
reciatm, recycle and reuse technology makes SDE an attractive,
cost-affective and environmentally fnendly option for generators,
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SUBTAINABLE WASTE MANAGEMENT » BOLID DISTILLATION SYSTEM

Frocessed material naver touches the heat source,

2. Volatile and semi-volatile organics are "baked ouwt” of the
aste so they can be reclaimed, distifled and recycled.

3. Tradebe’s S0S system is built to handle large volumes
of solid waste and work continuously,

4. After processing, a portion of the residual material can
be beneficially used in energy recovery.

=

THE D5 THERMAL PROCESSOR CONTAING
FOUR MAIN COMPOWENTS.

t. A therma!l enciosure that surrpunds the
eatire process

2. A rotaling waste procesgsing chamber fovated
inside the therma! enclosure

3. An indirect healing system focaled under the
rofating chamber

4. A hest extraust system that reclaims and
repses grogess heal

Shredder Cleas  Proceisod
Frogessed Malorisf Seran Moboris!
Sotal 3

H

Sotid Waste

Prouessing Unit Process Gasas Guench

Prascrubber

Tonfdensals
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Tube and Shell
tHeat Buchanger

RESPONSIBLE
MANAGEMENT,
START TO FINISH

The wasle jypically arrives in metal
cruens, Emwm chemists sample
and prodite esach shipment to engure

compaibilily with the BDS process.

Unee scoepled, the drums containing
wagle are processed through & powsrful
shredder that reduses evervthing o a
uriform sixe. The shredded waste s
fed into an entry valve at the top of
the feng, oven-itke rolaling process
chamber, The anasrobic atmosphers
nside the process chamber is
designed to pravent the oxidation of
hydrocarbon components as they are
driven from the wastes,

O Water
Separator

Carbon
Filter

Watee

Water For Repse
Thrpughout Sypstein

m«‘imder, th gy arg m:ﬂ;rer‘ ff h% mi LJ
very high temperalures; the heat is
appiied to the oulside of the rotating
cramber 5o the material on the woside
w nevar gxposed o divest Hame,

The kigh inlemal temperahres
drive all vedable and wm?«mia?i
organ chemigals
The organio cempoangnts are
aollented, condensed, and sent
an olifwater separator a8 5 water/
OrGARNIT misture 10 be processad,

o

traen the solins,

While SDS i 2 fully sutomated
technology, ’killed on-site persannsl,
working from g conteol canter, monilor
the process every step of the way to
ensure 2 high quaiity end product.
From the contrad terminal the operator

Sustamatsiny A Wark

can visually monitor and operate every

key slement in the process

WHAT WASTES CAN
BE PROCESSED?

Virtually any organic solid waste

can be procussed through 803,
inciuding painl waste, solven! scaked
rags, resing, polymars, production
dabris, mf:ndr{,» veasta and discarded
coenmgrcial producis, and many
maore similar wastes.

Ones waste is processed through
S08, the generaior recelves a
Carlitcate of Recyoling that affirms
the waste has bean recycled. The
generaior then hag no further Hability,
The Certificate of Reoyeling i3 also
beneficial for garerators will 150
14001 pengramas and Enviconmental
Management System recycling goals.

Returping potentially hazardous
chemicals o ndustry for reuse, rather
than steaply wasting their valuable
Qrgam?‘r sontent through incineration,
s what Tradebe's empnauf“u B wanle
management program s all aboul
B8 technology achieves waste
misbmizadion and recyeling goals

by transforming waste into valuable
recyoled products.

Distiflation

20,000 Gal
tondensate

Colurmn

Holding Tank

12,000 Gal,
Fraduct Tanks
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SD5 BENEFITS

¢ SO can effentively process virtually
any sofic argandc herardous wasle,

¢ BSOS helps generatars meet
Environmaental Management
Systems objsotives,

¢ S08 prevents poltution while
promoling recyoiing and rguse.

s S05 helps cusiomers meet US FR4&s
RORA Congervation Challange.

¢ SE gliminates the relegse
of hazardous constivenis
inte the atmosphere,

o

ST consarves energy while keeping
sasie out of the ervirommeant.

=,

«

EOE revigims valuable

constituants fouad i solid
hazardous waste amnd reduces the
demand e viegin chemiosis,

Solid Distillation System (508 s s
positive sten fonward in waste recycling
technclogy. S08 offers customers an
effactive and nost-efficient method ior
recyeling organic sofid wasie thal mig
othervigse be Incinerated or landfifed,
EDS axiracts the crganios from solid
hazardous waste and transforms them
into reusable products. SDE recyaled
products are peing beneficially used
o I rmersus ndustries throughou
the country in placs of

wigin cheminals,

il

Z05... Seniaik
Kew technology '
for a new world of
waste recyoling.
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SSTRIAY,
Qxe -?

Attachment E

UNITED STATES ENVIRONMENTAL PROTECT.
REGION §

,\‘V’D Gy "Y-E"

o ‘"5; 1445 Ross Avenue
m E Dalias, Texas 75302-2733
‘5{ pazﬁg ‘ ;:B 31’};’34}‘ :}{Hlﬁ

My, LI Flead

Prite, Byrne, Head & Fiwpatrick, PLLC
221 West 6% Street

Suife 260

Austin, Texas 7870

Drear My, Head:

Thank vou for vour Golober "’»(’?: 2015 lettey requesting elarification of the hazardous
waste regulatory standards for thermal desor piion units { iDLs; instalied at RORA trestment,
storage, and disposal facilities {TSIDFs). 1 apologize for the delay in cesponding 1o your request,
v your sconario, the TDU reclaims oil Irom oll bearing hazardous wastes generaied by
petroloum refining, production, or tansporiation practices. You describe a TDU as 4 device that
heats solid material to vaporize, remove, and separate organic constituent materials from solids.
In the seenario you deseribe at & TBDY, the scparated organic constilucnis are typically
condensed and recovered as a liquid oil. The TDU process also gonerates ¢ vent gas afler the
condensing stream,

Your inquiry also references 40 C.FR. 8 2616033 CY, which provides than

Oil reclaimed from oil-bearing hazardous waste fom potroleum refining,
provduction, or ransporiation practices, which reclairmed ofl is barned as o fucl
withowt reintroduction to a refining process, so long as the used off specification

under 40 C.FR. § 279,11 iz not subject to regulation under 40 O R Parts 262 -
268, 270, or 40 CIUR. Part 124, and Is not subject 1o the notiBication requirements
of Bection 3010 ol RCRA.

1 the above conditions are met, then the reclaimed ofl can be burned ay » nos-havardeus fuel If
the oil-bearing hazardous waste is not from petroleum refining, production, or rmsporiation
practices, then the reclaimed oil is subjeet fo RCRA regulation.

{5 T combusts all or g portion of the vent g,;as, z’:on‘;bumim of the THU vom gbew from
RORA huzardous wasie or regyvolable =:1emm 40l 61.6(aY 1Y iy constdored thenmal
troatment that 1s repulsied by RCRAL The material ha,n L tmzw’ {oil- bmlmb navardous wa»&w
alroady a hazardous wasie, Healing hazardous wastes (o 2 gaseous state 15 subject mguﬁdimn
under RORA a5 treatment of hazardous was ste, and thermal treatment alior 2 material becomes »
harzardous waste is fully regulsted undor RCRAL 54 Fod, Rep. 50908, 30973 (Docember 11,
P98SY. Thus, thenmal veatment of the vent gas requires a RCRA permit

U Sinve vou did not reforence g specific State in which your cliont may operate » TDU,
thig fetier cites 10 the applicable federal repulations. 10 the State has an authorbeed RCRA
program, the corresponding state regulation would be applicable.
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Hthe vent gas is combusted in the combustion charsber of the TDUL then a perent onder

A0 CFR Pan 2@4 Subpart (s veguived, beeause the TI2U wouls i mm the definttion of
incinerator in 40 C VI § 26010 (an enclosed device that uses vontrolied flame combustion), 0
on the other hand, the vet gag 1s vented (o and combusted in a thermal oxidiving unit (7 {){ 3, the
perpuiiing f.ill“'iﬂﬂ}’ wiay be able to permit the entire unit (TDU and TOUY as a2 miseellancony
unit under 40 CFR. Part 204, Subpart X, A RORA permit would be reguired cuen i the fueility
is operating as 2 RORA exempt recyeling setivity under 40 CFR, § 261803 31vY(C)y ihe
pevmitting authority decides (o Issue o 40 CIFR, Part 264, Subpart h; ermit, the permitting
authorily is requirad to inelnde o the pormit reguivements from 40 O E 3, Part 204, Subparts |
through O, AA, BB, and CC, 40 CF R, Part 270, 40 CFR Part 03, Subpart BRI, and 40 CER,
Part 146 that are appropii riate Jor the mizcellancous unit being permitiod as uqmwd in 40 O R,
{:} 264,601, The deeisions as to whal appropriate requiremuonts would be included i the permit

ould be left w the permitting awthority, Howsver, BPA would expect that the }mrmii sonditons
‘muad ke similar o those set Torth in the enclosed Comsent Agreement and Final Order, o Re
US Teology Toxas, Ine. and TD¥X Associates, LP, BPA Docket Nos, RURAOG-2012-0936 and
RORAADG-2012-0937, filed October 4, 20132

¥ you have any questions, please feel free to contaet Guy Tidmore of my stafl af
{2143 605-3142 ur via gmail al Hdmore. guyGepa. oy,
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